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PARLIAMENTARY COMMISSIONER AMENDMENT BILL 2009 
Committee 

Resumed from 2 June. The Chairman of Committees (Hon Matt Benson-Lidholm) in the chair; Hon Robyn 
McSweeney (Minister for Child Protection) in charge of the bill. 

New clause 8A � 
Progress was reported after Hon Giz Watson had moved the following new clause � 

Page 6, after line 17 � To insert � 

8A. Section 22B amended 
In section 22B insert:  

(e) is disclosed to a person who is � 
(i) the Commissioner for Children and Young People; or 
(ii) a member of the staff of the Commissioner for Children 

and Young People authorised for the purposes of this 
subparagraph by the Commissioner, 

and concerns a matter that is relevant to the death of a child. 

Hon GIZ WATSON: Before I continue my comments on this proposed new clause, I put on record that during 
the earlier debate, when the Leader of the House made a comment about the rules described under section 11 of 
the Parliamentary Commissioner Act, he was actually right, and I appreciate his input. 

Hon Norman Moore: That makes a nice change! 

Hon GIZ WATSON: Yes, and I think it should be acknowledged! No, the Leader of the House is often right. 
His contribution assisted me when I went back to check, and I am reassured that delegated authority is limited by 
the rules prescribed in that section. That is of some comfort, and of course the house would be very vigilant if 
there were any move made to amend the parliamentary rules set out in that section, as it should be. We should be 
mindful of the fact that any attempt to make such a change would have to come through the house.  

Having said that, I return to the amendment we were discussing previously, which is to amend section 22B of the 
Parliamentary Commissioner Act to enable the disclosure of certain information to be extended to the 
Commissioner for Children and Young People. The amendment that we propose to section 22B gives the 
commissioner or a member of staff the authority to disclose information to the children�s commissioner. This 
provision covers any type of information obtained by the commissioner. In this case, we are contemplating 
matters relating to child death reviews. The lack of provision to disclose information would bind the 
Ombudsman to the secrecy provisions in section 23 of the act, as the Ombudsman is unable, by law, to disclose 
that information except when authorised by either section 22A or section 22B. Although the children�s 
commissioner can compel the Ombudsman to provide information, she would not be able to do so if she was 
unaware of a specific case that was under investigation. Similarly, the Ombudsman�s ability to reveal that 
information is limited by the secrecy provisions in section 23. We note that the existing act, as has already been 
stated in this debate, makes certain provisions for the Inspector of Custodial Services, the Director of Public 
Prosecutions, the Commissioner of the Corruption and Crime Commission and the Parliamentary Inspector of 
the Corruption and Crime Commission. I am concerned that if the Ombudsman carried out an investigation into 
a child�s death and obtained information in confidence, and a report was made on that matter and the children�s 
commissioner wanted to take up a watching brief or oversee the implementation of the recommendations that 
flowed from the Ombudsman�s report, unless we have a provision such as this amendment seeks to achieve, she 
would not have access to any of the confidential information or the evidence that had been provided. In effect, 
she would not even be aware of its existence because she would have access only to the public report, which is a 
series of recommendations. What I am attempting to do with this amendment is to, in the same way as special 
provisions are made to disclose information to other bodies with independent statutory obligations to Parliament, 
such as the Inspector of Custodial Services, the DPP et cetera � 

Hon Sue Ellery: I have asked for a copy of some of the other acts. Are you able to tell us, on the basis of your 
research, whether those other independent bodies have the power to demand information? 

Hon GIZ WATSON: That is a good point and I will get to that in a minute. I want members to be clear about 
the intention of this amendment. It was considered appropriate to make it explicitly clear in the Parliamentary 
Commissioner Act that disclosure of certain information can be made to those bodies. We argue that the same 
logic applies to the Commissioner for Children and Young People. I cannot understand why the same provision 
has not been considered appropriate. The argument that the children�s commissioner can compel the 
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Ombudsman to disclose information does not stack up, in my view. The same powers to compel information 
exist for the CCC. The CCC has been included in the act at section 22B(c). The Inspector of Custodial Services 
was included when the Inspector of Custodial Services Bill was passed in 1999 and the Commissioner of the 
CCC was included when the Corruption and Crime Commission Bill was passed in 2003. An amendment to the 
Ombudsman�s act was considered necessary on both occasions. Why is it different for the children�s 
commissioner? The provisions to disclose certain information exists for the Inspector of Custodial Services, the 
DPP, the CCC and the Parliamentary Inspector of the Corruption and Crime Commission. All those 
commissioners or special agencies are subject to disclosure provisions. In our view, not providing those 
provisions to the children�s commissioner would make her a secondary commissioner, and that is not 
appropriate. That is the argument: when the parliamentary Inspector of Custodial Services and the Corruption 
and Crime Commission were established, amendments were made to the Parliamentary Commissioner Act 1971 
to explicitly make provision for the disclosure of certain information to those bodies. We argue that the same 
holds true for the Commissioner for Children and Young People. I am interested in the minister�s response.  

Hon ROBYN McSWEENEY: The government still says that the member�s proposed new clause 8A is 
unnecessary. That view relates to section 22(2) and 22(3) of the Commissioner for Children and Young People 
Act; they read � 

(2) The Commissioner may ask a government agency or service provider to disclose to the 
Commissioner relevant information.  

(3) A government agency or service provider, or an officer or employee of a government agency 
or service provider, must disclose relevant information in response to a request under 
subsection (2) unless such disclosure contravenes a prescribed written enactment relating to 
secrecy or confidentiality. 

Therefore, the Commissioner for Children and Young People has that power sought by Hon Giz Watson. The 
member suggested that if the Ombudsman carried out an investigation into and reported on the death of a child 
and then made recommendations, any recommendations that the Commissioner for Children and Young People 
wished to take up could be taken up under the memorandum of understanding; that is, the information would be 
shared by the Ombudsman�s office and the Commissioner for Children and Young People under the terms of an 
MOU. In effect, the government states that the member�s new clause is unnecessary because the Commissioner 
for Children and Young People already has the powers outlined in the new clause. 

Hon SUE ELLERY: I am interested in hearing more of a detailed explanation on, I guess, two points. This 
matter was raised in that part of the briefing I attended the other day, and the response at the briefing was not 
dissimilar to that just given by the minister; that is, that, effectively, the Commissioner for Children and Young 
People has the powers to demand that information in any event. It seemed to me at the briefing that by the time 
the Ombudsman�s office was considering any matters related to a child�s death, those matters would probably 
already have been publicly canvassed either by way of the Coroner�s powers, police investigations or whatever 
else. Consequently, I could not see that qualification in the Commissioner for Children and Young People�s 
capacity to demand information; that is, the qualification that states the children�s commissioner can have the 
information unless the Ombudsman determines that such release would be a breach of privacy provisions. My 
analysis at the time was that making the information available would be unlikely to breach privacy provisions 
because the matters would probably already have been publicly canvassed in any event, through the Coroner, 
police investigation or some other way. Therefore, I took the view a few days ago that I was not necessarily of a 
mind to support the amendment. However, it was for good reason that I asked Hon Giz Watson by interjection 
whether any of the other bodies named in the current section 22B of the Parliamentary Commissioner Act 
1971�that is, the Director of Public Prosecutions and the Corruption and Crime Commission�also had the 
power to demand information. If those bodies did have the power to demand information�they do; it is certainly 
the case with the CCC�how does it hurt to add the Commissioner for Children and Young People to the 
Parliamentary Commissioner Act? I do not see that it would do any damage to the bill. If the new clause would 
do no damage to the bill, and the explanation we were given is that it is unnecessary because the Commissioner 
for Children and Young People can demand the information anyway, is it then unnecessary to include the 
Corruption and Crime Commission in the Parliamentary Commissioner Act because the CCC can demand the 
information? While from time to time, if I may be so bold as to suggest, parliamentary counsel says no to an 
amendment because it messes up the drafting�I know it is a shocking proposition that that would ever happen�
I am interested in an explanation from the minister of whether she thinks this proposed new clause will in some 
way damage or diminish the bill. I am also looking for a better explanation of why the minister maintains that it 
is okay and appropriate for the parliamentary commissioner�s bill to include a reference to the Corruption and 
Crime Commission but not to the Commissioner for Children and Young People, although their powers in 
demanding information from other agencies in this matter are, effectively, the same.  
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Hon ROBYN McSWEENEY: Is the member suggesting that we include every agency in sections 22A and 22B 
of the Parliamentary Commissioner Act because they also have the power to share information?  

The other question the member asked is why, if this proposition is not going to hurt or hinder the bill, it should 
be there in the first place. I can twist what the member said by repeating what I said: proposed new clause 8A is 
unnecessary. The member is asking why not have it in the legislation if it is not hurting anything. My answer is: 
there is no real reason for it to be there, so why should it be there?  

Hon SUE ELLERY: This will be a longer argument than perhaps the minister wanted. If this amendment does 
nothing to diminish the bill, the message it sends is that raised by Hon Giz Watson; that is, somehow the 
children�s commissioner is held to be of a lesser degree of importance to those people holding those statutory 
independent positions than the CCC. I am sure that that is not the view of the government and I sure that that is 
not the view of the parliamentary commissioner. I am also sure that, for practical purposes, in most cases the 
memorandum of understanding proposed between the agencies will cover the matters that are dealt with. It is not 
an unimportant point of principle to make about the status of the respective statutory parliamentary 
commissioner-type positions.  

The response from the minister is whether we want every agency included. Her response was a little bit flippant, 
because I was not suggesting anything of the kind. I am talking about a very specific parliamentary officer 
position; that is, the Commissioner for Children and Young People. My point is that the argument we have been 
given is that we should not include the children�s commissioner in the relevant section of the Parliamentary 
Commissioner�s Act because the children�s commissioner has in her own act powers to demand information. So 
does the CCC, yet the CCC is included in that list of officers in the Parliamentary Commissioner�s Act to whom 
the commissioner is authorised to give information.  

What have we established? The proposed new clause does not damage or diminish the bill and it does not 
diminish the powers of either the parliamentary commissioner or the children�s commissioner. The government 
has not said that it sees the role of the children�s commissioner as any less important�I am sure it does not�
than the role of the parliamentary commissioner. I am still looking for an argument to convince me why this 
amendment is so offensive.  

Hon GIZ WATSON: I want to add another angle to this debate, which might assist in clarifying the logic 
behind this amendment. I am interested in the interaction between sections 22A and 22B of the Parliamentary 
Commissioner�s Act and section 23, which deals with secrecy. It seems to me the reason that certain authorities, 
commissions and agencies are listed in section 22B is because when we look at section 23, which deals with 
secrecy, subsection (1) states � 

Information obtained by the Commissioner, the Deputy Commissioner or a member of the 
Commissioner�s staff in the course of, or for the purpose of, an investigation under this Act, shall not be 
disclosed, except � 

The act lists paragraphs (a) and (b). Paragraph (c) reads � 

as authorised by section 22A or 22B. 
That is explicit�whatever the children�s commissioner�s act says, the Parliamentary Commissioner Act says a 
person cannot disclose information unless that person is listed in section 22B. Unless there is an amendment, it 
does not matter what the Children and Community Services Act says, the Parliamentary Commissioner Act says 
that information cannot be obtained.  

I will throw in the issue of resolving this by a memorandum of understanding. It seems to me that even in 
negotiating an MOU, we are going to run into trouble with section 23 because the act will override any MOU 
and limit what could be achieved with an MOU anyway. That is another angle I want to put on it.  

Hon ROBYN McSWEENEY: The Ombudsman tells me what the member just said is untrue.  

Hon Giz Watson: Can the minister explain why?  

Hon ROBYN McSWEENEY: Because the Commissioner for Children and Young People has the power under 
section 22B to compel the Ombudsman.  

Hon Sue Ellery: Who has the power to say no.  

Hon GIZ WATSON: With respect, section 22B does not even refer to the children�s commissioner.  

Hon ROBYN McSWEENEY: Sorry, section 22. I believe that this amendment gives the Ombudsman 
discretion; it does not compel.  

Hon Giz Watson: My amendment?  
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Hon ROBYN McSWEENEY: Yes. 

Hon Giz Watson: That is correct. If it remains unamended, then the discretion does not exist.   

Hon ROBYN McSWEENEY: The Ombudsman has the discretion anyway.  

Hon GIZ WATSON: Perhaps just for my purposes, can the minister explain again exactly how that is, without 
this amendment?  

Hon ROBYN McSWEENEY: Section 23(1b) of the Parliamentary Commissioner Act reads �  

� shall not be taken to preclude the Commissioner from disclosing information, or making a statement, 
to any person or to the public or a section of the public with respect to the performance of the functions 
of, or an investigation by, the Commissioner if, in his opinion, it is in the interests of any department or 
authority to which this Act applies or of any person, or is otherwise in the public interest, so to disclose 
that information or to make that statement. 

Back to what Hon Sue Ellery was saying, it is certainly not an offensive amendment. The children�s 
commissioner certainly plays a very important role in our state. The Auditor General, coroner, police and other 
agencies are not in there either. It does not relegate her to a lesser level�certainly there is no intention to do that. 
The Ombudsman said it does not make any difference if proposed new clause 8A is inserted. The government 
will allow the amendment through if that is the wish of the house because it does not make any difference. My 
point of view is that if something does not make a difference, it should not be there; however, I am quite happy 
to let it go through because it will not make any difference whatsoever. 

New clause put and passed. 

Title put and passed. 

Bill reported, with amendments. 
 


